
VIRGINIA:

IN THE CIRCUIT COURT OF THE City OF Richmond

John Marshall Courts Building
Commonwealth of Virginia
)


)

v.
)        No. CH01Q01201-00

)

Frank A. & Viola M. Woelfl
)

memorandum in support of Motion to strike
The Commonwealth has moved the Court to strike Woelfls’ defenses of accord and satisfaction, res judicata/collateral estoppel, laches, and unclean hands.  The Commonwealth submits this Memorandum in Support of the motion.
Posture of the Case

Frank and Viola Woelfl (“Woelfls”) own and Frank Woelfl operates the Redwood Apartments, a 24-unit apartment building at 3916 Chamberlayne Avenue in Richmond.
John R. Butcher filed the Bill of Complaint in this matter in the name of the Commonwealth under the authority of CODE § 18.2-258.01, averring that the Redwood Apartments has been frequented by persons under the influence of illegally obtained controlled substances or marijuana, has been frequented by persons for the purpose of illegally obtaining possession, manufacturing, or distributing controlled substances or marijuana, and has been used for the illegal possession, manufacture, or distribution of controlled substances or marijuana.  The Bill further avers that, on account of these ongoing drug-related activities, the Redwood is a common nuisance as defined in CODE § 18.2-258.  The Bill prays for an injunction requiring Woelfls to abate the nuisance.
Woelfls’ Answer asserts the affirmative defenses of accord and satisfaction, res judicata/collateral estoppel, laches, and unclean hands.  Woelfls’ Answers in response to Interrogatories that inquire into these defenses are not under oath; even if the answers were under oath they would not state either factual or legal cases for these affirmative defenses.  Accordingly the Commonwealth has moved to strike the affirmative defenses.
Argument
The Interrogatory Answers Are Not Sworn

Butcher asked by interrogatories for the facts that Woelfls rely upon to support their affirmative defenses.  Woelfls’ responses, dated August 23, 2001 (copy attached), are signed by counsel.  They are not signed by either defendant and the answers are not under oath.
By letter of September 4, 2001, Butcher asked Woelfls whether they intend to submit the answers under oath.  Butcher has received no reply to that letter.

Rule 4:8(d) requires that interrogatory answers be made “under oath.”  Woelfls’ unsworn answers violate the Rule.  

Woelfls’ Averments Are Insufficient

Even if the answers were sworn, however, they would fail to state either factual or legal cases for the defenses of accord and satisfaction, res judicata/collateral estoppel, laches, and unclean hands.  

Accord and Satisfaction
Woelfls’ Answers to Interrogatories purport to aver the defense of accord and satisfaction as follows:

6.
Identify every fact upon which you rely to support your defense of accord and satisfaction in this suit, every person who knows each such fact, and every act, occurrence, and document that relates to, establishes, or contradicts such fact.

ANSWER:
In connection with the prior prosecution of defendants by the Commonwealth, defendants reached an agreement with the commonwealth’s attorneys’ office. Defendant’s [sic] abided by the terms of the agreement and continue to do so through this date. In recognizing that the Woelfl’s [sic] were abiding by the terms of the agreement, Judge Nance dismissed the prosecution.
This answer appears to refer to the former misdemeanor prosecutions of Woelfls, Nos. CR98000715-0 and CR98000716-0, filed 1/27/98 under CODE §§ 48-3 and 48-5
 for maintaining a nuisance at the Redwood Apartments.  The Court’s records (see attached summaries) show that these cases were “remanded” on April 14, 1998.
  
Accord and satisfaction is a method of discharging a contract or cause of action, whereby the parties agree to give and accept something in settlement of the claim or demand of the one against the other, and perform such agreement, the “accord” being the agreement, and the “satisfaction” its execution or performance.
Lindsay v. McEnearney Associates, Inc., 260 Va. 48, 54 (2000), quoting Virginia-Carolina Elec. Works, Inc. v. Cooper, 192 Va. 78, 80-81 (1951) (citations omitted).  Accord and satisfaction does not operate with regard to matters not contemplated by the agreement.  Moore v. Hope Natural Gas Co., 76 WVa 649, 86 SE 564.  
Construing Woelfls’ answer liberally, they aver the accord was a plea agreement and the satisfaction was dismissal of the prosecution.
  
Woelfls do not specify how their agreement regarding the 1998 misdemeanor prosecution could have compromised the Commonwealth’s current civil claims under CODE § 18.2-258.01
 for Woelfls’ subsequent and ongoing failure to abate the nuisance averred in the Bill of Complaint.  That is, they do not aver how the accord and satisfaction founded upon the misdemeanor prosecution contemplated settlement of the present civil suit.  Indeed, no such settlement could discharge a different cause of action brought for subsequent behavior.
Moreover, accord and satisfaction is contractural in nature.  1 C.J.S., Accord and Satisfaction § 8.b.  Contracts and debts and torts can be the subject of accord and satisfaction; a crime cannot.  See, State v. Keith, 156 Me 475, 166 A.2d 485 (A tax cannot be the subject of accord and satisfaction because it is neither a demand or a debt).  Woelfls’ criminal prosecution did not involve a “contract or cause of action” that could be the subject of an accord and satisfaction.  There being nothing to accord, there could be no accord and satisfaction.
Thus, the affirmative defense of accord and satisfaction must be stricken.
Res Judicata/Collateral Estoppel
Woelfls next purport to plead res judicata and collateral estoppel.  On this subject their interrogatory answer says:
7.
Identify every fact upon which you rely to support your defense of res judicata and collateral estoppel in this suit, every person who knows each such fact, and every act, occurrence, and document that relates to, establishes, or contradicts such fact.

ANSWER:
See answer to interrogatory number 6.

That is, Woelfls further rely upon the 1998 prosecution to raise the bar of res judicata or collateral estoppel in the present civil case.
“Res judicata is a judicially created doctrine founded upon the considerations of public policy which favor certainty in the establishment of legal relations, demand an end to litigation, and seek to prevent harassment of parties.”  Highsmith v. Commonwealth, 25 Va. App. 434, 439 (1997) (citation omitted).  Res judicata, which literally means a “matter adjudged,” precludes relitigation of a cause of action once a final determination on the merits has been reached by a court of competent jurisdiction.  See id.  

To establish the defense of res judicata, the proponent of the doctrine must establish identity of the remedies sought, identity of the cause of action, identity of the parties, and identity of the quality of the persons for or against whom the claim is made.  State Water Control Board v. Smithfield Foods, 261 Va. 209, 214 (2001).  Woelfls have not established any of these in their Answer or their answers to interrogatories.  
Moreover, on the cases as pled here, neither the remedy nor the cause of the action can be the same.  In the earlier prosecution, the Commonwealth sought a criminal conviction for maintaining a public nuisance.  CODE § 48-5 authorizes a fine and a verdict “that such nuisance be forthwith removed and abated.”  In the present case CODE § 18.2-258.01 authorizes the court to enjoin the nuisance.
Likewise, in the former case the cause of action was a criminal prosecution under CODE § 48-5.  The present case is a civil suit in equity under CODE § 18.2-258.01.
Further, the party asserting res judicata must establish that “the judgment in the former action [was] rendered on the merits by a court of competent jurisdiction.”  Simmons v. Commonwealth, 252 Va. 118, 120 (1996).  Here, Woelfls aver a settlement, not a judgment on the merits.
Moreover, the verdict in a criminal case cannot be res judicata as to a subsequent civil action:
The reasons for the rule “that a judgment rendered in a criminal prosecution, whether of conviction or acquittal, does not establish in a subsequent civil action the truth of the facts on which it is rendered,” have also been articulated as follows: “(1) The parties are different in a criminal proceeding from those in a civil action; (2) the objects of the two proceedings are different; (3) the results and procedures of the two trials are different; and (4) there is a lack of mutuality.” 

Selected Risks Insurance Co. v. Dean, 233 Va. 260, 263-264 (1987) (citations omitted).
At least two of those reasons apply here: The objects of the earlier criminal case and the current civil case are different and the results and procedures of the two trials are different.  

For all these reasons Woelfls cannot claim the bar of res judicata.

Likewise Woelfls have not pled a prima facie case for collateral estoppel.  
The doctrine “precludes parties to a prior action and their privies from litigating in a subsequent action any factual issue that actually was litigated and was essential to a valid, final judgment in the prior action.”  Angstadt v. Atlantic Mut. Ins. Co., 249 Va. 444, 446 (1995); Bates v. Devers, 214 Va. 667, 671 (1974).

For the doctrine to apply, the parties to the two proceedings, or their privies, must be the same; the factual issue sought to be litigated actually must have been litigated in the prior action and must have been essential to the prior judgment; and the prior action must have resulted in a valid, final judgment against the party sought to be precluded in the present action.  Glasco v. Ballard, 249 Va. 61, 64 (1995).  

Again, in the criminal case Woelfls have pled a settlement, not a case litigated to a valid, final judgment.  They plead a settlement, not an issue decided against the Commonwealth.  Moreover, the verdict in their criminal case cannot establish facts in the subsequent civil action.  Selected Risks Insurance Co. v. Dean, supra.  This is particularly true where, as here, the civil action is founded in behavior after the conclusion of the criminal case.  Thus, Woelfls cannot claim collateral estoppel from the 1998 prosecution.
Laches
Woelfls purport to raise the defense of laches as follows:
8.
Identify every fact upon which you rely to support your defense of laches in this suit, every person who knows each such fact, and every act, occurrence, and document that relates to, establishes, or contradicts such fact.

ANSWER:
If the activity at the redwood has truly been occurring for as long as Mr. Butcher claims in the instant case, [sic]
Perhaps Woelfls intended to provide information beyond this sentence fragment.  However they did not do so.
  Thus, Woelfls raise no fact whatever to support the defense of laches.  

Laches is “the neglect or failure to assert a known right or claim for an unexplained period of time under circumstances prejudicial to the adverse party.”  Stewart v. Lady, 251 Va. 106, 114 (1996), quoting Princess Anne Hills v. Susan Constant Real Est., 243 Va. 53, 58 (1992).  Delay alone does not establish laches; absent prejudice resulting from a party's delay, the bar of laches is not applicable. Masterson v. Board of Zoning Appeals, 233 Va. 37, 47-48 (1987)  

Woelfls do not aver the requisite claim, delay, or prejudice.  

Moreover, 

[C]ertain equitable defenses do not apply to the state or local governments when acting . . . in a governmental capacity. Westminster-Canterbury of Hampton Roads v. City of Virginia Beach, 238 Va. 493, 502 -03, 385 S.E.2d 561, 566-67 (1989) (estoppel); Gwinn v. Alward . . . (estoppel and, implicitly, unclean hands); Board of Supervisors of Washington County v. Booher, 232 Va. 478, 481, 352 S.E.2d 319, 321 (1987) (estoppel, laches); Segaloff v. City of Newport News, 209 Va. 259, 261 -62, 163 S.E.2d 135, 137 (1968) (estoppel) . 

Dick Kelly Enterprises v. City of Norfolk, 243 Va. 373, 381 (1992).
[E]stoppel does not apply to the rights of a State when acting in its sovereign or governmental capacity. This is so because the legislature alone has the authority to dispose of or dispense with such rights. See 31 C. J. S., Estoppel, § 140b, pp. 692, 693; 19 Am. Jur., Estoppel, § 166, p. 818; 49 Am. Jur., States, etc., § 85, p. 298; Id., § 86, p. 299; Annotation: 1 A.L.R.2d, § 5, p. 344 ff.
Main v. Department of Highways, 206 Va. 143, 150 (1965).  
The present case asserts the rights of the Commonwealth to abate a public nuisance.  As a matter of law, laches cannot interfere with this suit that is authorized by statute to protect the public from the nuisance of a drug house.  
Unclean Hands
Finally Woelfls purport to aver unclean hands:
9.
Identify every fact upon which you rely to support your defense of unclean hands in this suit, every person who knows each such fact, and every act, occurrence, and document that relates to, establishes, or contradicts such fact.

ANSWER:
Mr. Woelfl has attempted to communicate with members of citizens’ groups regarding any situation at the Redwood Apartments that may cause concern. The members of the community groups have refused to speak to Mr. Woelfl. In fact, of the group that appeared at every court date during the criminal prosecution, one woman specifically stated, “We’re not talking to you.” On another occasion, when one community group member actually was willing to speak to Mr. Woelfl, that individual was physically pulled away from Mr. Woelfl by another community group member. Persons who have information about the foregoing are Mr. Woelfl, Mrs. Woelfl, community group members whose names the Woelfls do not know, the Woelfls’ attorney and possibly anyone who may have been on the third floor of the John Marshall Courts Building during the criminal prosecution.

Under the equitable doctrine of unclean hands, a party is denied relief because of his own inequitable conduct.  Brown v. Kittle, 225 Va. 451, 456 (1983).  Nonetheless,
[i]t is well settled that the clean hands maxim does not operate to bar a sinner forever from a court of equity. As Mr. Justice Brandeis put it in Loughran v. Loughran, 292 U.S. 216, 229, 54 S. Ct. 684, 689, 78 L.ed. 1219, “Equity does not demand that its suitors shall have led blameless lives.” The misconduct relied on must relate directly to the matter in litigation. It is not sufficient that the wrongdoing is remotely or indirectly connected with the subject of the suit.
Richards v. Musselman, 221 Va. 181, 186-187 (1980) (emphasis added by the Court), quoting Bond v. Crawford, 193 Va. 437, 447 (1952)
Woelfls’ interrogatory answer does not mention Butcher and does not identify any inequitable conduct that might cause the court to deny any relief to the public in this suit brought by Butcher.  Neither do Woelfls explain how Butcher’s conduct they did not identify has affected them or how it is connected with the subject of this suit.  
Moreover, as set out above, the equitable defense of unclean hands cannot apply in this suit, brought on behalf of and in the name of the Commonwealth to enforce public rights.

Conclusion
Woelfls have ignored Rule 4:8(d), which requires that their interrogatory answers be under oath.  Even if the answers were sworn, they fail to state a factual or legal case for any of the four affirmative defenses that Woelfls seek to raise.  Accordingly the Court should strike Woelfls’ affirmative defenses.
Commonwealth of Virginia 

By: _____________________________

John R. Butcher
Dated: September 11, 2001
John R. Butcher

1508 Avondale Avenue

Richmond, Virginia 23227

(804) 264-5942 

JohnRButcher@mediaone.net 

Certificate
On September 11, 2001 I mailed a copy of this pleading to Robert H. Smallenberg, Esq., Robert H. Smallenberg, P.C., 7 South Adams Street, Richmond, Virginia 23220-5601.

By: _____________________________

John R. Butcher
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	Richmond City Circuit  - Criminal Division 
Case Details 
Case Number:
CR98000715-00   

Filed:
01/27/98   

Commenced By:
Presentment   

Locality:
COMMONWEALTH OF VA   

Defendant:
WOELFL, FRANK A.   

Sex:    

Race:    

DOB:  00/00/****   

Address:   

Charge:
PUBLIC NUISANCE   

Code Section:
48-3;48-5   

Charge Type:
Misdemeanor   

Class:
Other   

Offense Date:
04/01/95   

Arrest Date:
03/04/98   

  

1. Hearings

Number

Date

Time

Type

Courtroom

Plea

Duration

Jury

Jury Days

Result

01   

02/02/98   

0900AM   

Grand Jury   

307   

  

  

  

  

True Bill   

02   

03/06/98   

0900AM   

Trial   

307   

  

  

  

  

Continued   

03   

04/06/98   

0900AM   

To be Set   

307   

  

  

  

  

Continued   

04   

04/14/98   

0900AM   

Motion/Other Pre-Trial   

307   

  

  

  

  

Remanded   

2. Final Disposition

Disposition Code:
Remanded   

Disposition Date:
04/14/98   

Concluded By:
Other   

Amended Charge:
  

Amended Code Section:
  

Amended Charge Type:
  

Jail/Penitentiary:    

Concurrent/Consecutive:    

Life or Death:    

Sentence Time:    

Sentence Suspended:    

Operator License Suspension Time:    

Fine Amount Imposed:    

Costs Imposed:    

Fines/Costs Paid:    

Program Type Imposed:    

Probation Type:    

Probation Time:    

Probation Starts:    

Court/DMV Surrender:    

Driver Improvement Clinic:    

VA Alcohol Safety Action:    

Restitution Paid:    

Restitution Amount:    

Driving Restrictions:

Restriction Start Date:

Restriction End Date:

  

  

  

Appealed Date:  


	
	

	

	Virginia Courts Case Information 
Richmond City Circuit  - Criminal Division 
Case Details 
Case Number:
CR98000716-00   

Filed:
01/27/98   

Commenced By:
Presentment   

Locality:
COMMONWEALTH OF VA   

Defendant:
WOELFL, VIOLA   

Sex:    

Race:    

DOB:  00/00/****   

Address:   

Charge:
PUBLIC NUISANCE   

Code Section:
48-3;48-5   

Charge Type:
Misdemeanor   

Class:
Other   

Offense Date:
04/01/95   

Arrest Date:
03/04/98   

  

3. Hearings

Number

Date

Time

Type

Courtroom

Plea

Duration

Jury

Jury Days

Result

01   

02/02/98   

0900AM   

Grand Jury   

307   

  

  

  

  

True Bill   

02   

03/06/98   

0900AM   

Trial   

307   

  

  

  

  

Continued   

03   

04/06/98   

0900AM   

To be Set   

307   

  

  

  

  

Continued   

04   

04/14/98   

0900AM   

Motion/Other Pre-Trial   

307   

  

  

  

  

Remanded   

4. Final Disposition

Disposition Code:
Remanded   

Disposition Date:
04/14/98   

Concluded By:
Other   

Amended Charge:
  

Amended Code Section:
  

Amended Charge Type:
  

Jail/Penitentiary:    

Concurrent/Consecutive:    

Life or Death:    

Sentence Time:    

Sentence Suspended:    

Operator License Suspension Time:    

Fine Amount Imposed:    

Costs Imposed:    

Fines/Costs Paid:    

Program Type Imposed:    

Probation Type:    

Probation Time:    

Probation Starts:    

Court/DMV Surrender:    

Driver Improvement Clinic:    

VA Alcohol Safety Action:    

Restitution Paid:    

Restitution Amount:    

Driving Restrictions:

Restriction Start Date:

Restriction End Date:

  

  

  

Appealed Date:  

  




� § 48-5. Fine and costs; judgment of abatement. 


Upon the trial of any such presentment the person or persons who have created, caused or permitted the continuation of such nuisance, if found guilty, shall be fined, in the discretion of the jury, not more than $10,000; and upon such verdict the judgment of the court shall be for the amount of fine imposed and the costs of such proceeding, and also that such nuisance be forthwith removed and abated. 


� These records are silent as to the purported accord and satisfaction.  The transcript of a hearing on November 12, 1988 discloses an agreement under which the charge against Mrs. Woelfl was dismissed, Mr. Woelfl appeared to enter an Alford plea, and the Court took the matter under advisement in exchanges for representations of actions Mr. Woelfl was taking and to take at the Redwood.


� “Judge Nance dismissed the prosecution.”


� § 18.2-258.01. Enjoining nuisances involving illegal drug transactions. 


The attorney for the Commonwealth, or any citizen of the county, city, or town, where such a nuisance as is described in § 18.2-258 exists, may, in addition to the remedies given in and punishment imposed by this chapter, maintain a suit in equity in the name of the Commonwealth to enjoin the same; provided, however, the attorney for the Commonwealth shall not be required to prosecute any suit brought by a citizen under this section. In every case where the bill charges, on the knowledge or belief of complainant, and is sworn to by two witnesses, that a nuisance exists as described in § 18.2-258, a temporary injunction may be granted as soon as the bill is presented to the court provided reasonable notice has been given. The injunction shall enjoin and restrain any owners, tenants, their agents, employees, and any other person from contributing to or maintaining the nuisance and may impose such other requirements as the court deems appropriate. If, after hearing, the court finds that the material allegations of the bill are true, although the premises complained of may not then be unlawfully used, it shall continue the injunction against such persons or premises for such period of time as it deems appropriate, with the right to dissolve the injunction upon a proper showing by the owner of the premises. 


� By letter of September 3, 2001 Butcher asked whether Woelfls intended this to be their complete answer.  Butcher has received no reply to that inquiry.
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