
VIRGINIA:

IN THE CIRCUIT COURT OF THE City OF Richmond

John Marshall Courts Building
Commonwealth of Virginia
)


)

v.
)       No. CH01Q01201-1

)

Frank A. & Viola M. Woelfl
)

commonwealth’s motion to reconsider
This case presents the question whether the Court shall require abatement of the ongoing drug and drug-related activity at the Redwood Apartments or whether it shall give effect to a void settlement agreement with a nonparty when that agreement would serve to protect the drug activity at the Redwood Apartments.
Posture of the Case

Defendants Frank and Viola Woelfl (“Woelfls”) own and Frank Woelfl operates the Redwood Apartments, a 24-unit apartment building at 3916 Chamberlayne Avenue in Richmond.
On June 7, 2001 John R. Butcher filed the Bill of Complaint in this matter in the name of the Commonwealth as authorized by CODE § 18.2-258.01.  The Bill avers that, on account of the ongoing drug-related activities there, the Redwood Apartments is a common nuisance as defined in CODE § 18.2-258.  The Bill prays for an injunction as authorized by CODE § 18.2-258.01, requiring Woelfls to abate the nuisance.  
After Butcher had filed, the Commonwealth’s Attorney obtained indictments of Woelfls for criminal violation of § 18.2-258.  Effective November 26, 2001, the Commonwealth’s Attorney executed an agreement with Woelfls.  The Agreement provides, inter alia, for the following:
· Dismissal of the criminal prosecution of Mr. Woelfl under CODE § 18.2-258 (the Commonwealth’s Attorney earlier had dismissed the prosecution of Mrs. Woelfl) and of two pending assault charges against Mrs. Woelfl;
· Expungement of the criminal records of Woelfls in eight instances, including the most recent prosecutions under § 18.2-258;
· Dismissal of the present civil action;
· Comprehensive discharge of Woelfls from all civil, criminal, and administrative liability for their ownership of the Redwood Apartments and an indemnity of Woelfls against any future attempt to assert any such claims; and
· Entry of a consent decree in the present case.  Among other provisions, the consent decree provides what it calls “mediation” but in fact is arbitration for any allegation of violation of the decree or any other dispute between Mr. Woelfl and the Commonwealth.
By letter opinion dated December 21, 2001, the Court held that the Agreement should be enforced insofar as it requires dismissal of this case.  
Argument
It its letter opinion the Court holds that whether the Agreement is ultra vires is a question not before the Court.  To the contrary, the Agreement is void because it is ultra vires.  Courts are established to afford remedies to litigants who seek relief growing out of lawful transactions and not to aid those who would invoke their assistance to enforce contracts made in violation of the law.  Colbert v. Ashland Constr. Co., 176 Va. 500 (1940).  

The Agreement is unlawful because the Commonwealth’s Attorney lacks authority to execute it and because it includes unlawful requirements for the Commonwealth to indemnify Woelfls and to submit to arbitration.

Therefore, the Court’s decision to enforce the Agreement as to dismissal of this case is error.  The Court should reconsider and vacate its decision.
The Commonwealth’s Attorney Lacks Authority to Execute the Agreement

The Commonwealth’s Attorney derives his authority from “general law or special act.”  Va. Const. Art. VII, § 4.  Supreme Court Rule 3A:8 creates authority for the Commonwealth’s Attorney to execute a plea agreement on the following terms:

The attorney for the Commonwealth . . . may engage in discussions with a view toward reaching an agreement that, upon entry by the defendant of a plea of guilty, or in a misdemeanor case a plea of nolo contendere, to a charged offense, or to a lesser or related offense, the attorney for the Commonwealth will do any of the following: 

(A) Move for nolle prosequi or dismissal of other charges; 

(B) Make a recommendation, or agree not to oppose the defendant's request, for a particular sentence, with the understanding that such recommendation or request shall not be binding on the court; 

(C) Agree that a specific sentence is the appropriate disposition of the case. 

In short, the Rule sets out the terms on which the Commonwealth’s Attorney may compromise a criminal action: In exchange for a plea the Commonwealth’s Attorney can recommend (but not promise) dismissal of criminal charges and may agree to not oppose a particular sentence, or may agree that a particular sentence would be appropriate.  

The Agreement overreaches this authority as follows:
· The Agreement does not require any defendant to enter any plea;
· The Agreement provides for dismissal of the present civil action, which is not authorized by the Rule;

· The Agreement provides for the Commonwealth’s Attorney to join in a petition for expungement of Woelfls’ criminal records although that agreement is not authorized by the Rule;
· The Agreement extends to Woelfls a blanket civil, criminal, and administrative release of liability, which is not authorized by the Rule; 
· The Agreement contains an unlawful indemnity; and

· The Agreement provides for entry of an unlawful consent decree (see below).  
The indemnification provision of the Agreement is ultra vires because it attempts to waive the sovereign immunity of the Commonwealth.  1976-77 Op. Atty. Gen. at 51.  

The consent decree under the Agreement purports to require actions by Mr. Woelfl to abate the drug activity at the Redwood Apartments.  However, alleged violations of that decree or any other dispute between Mr. Woelfl and the Commonwealth would be submitted to “mediation” by an assistant Commonwealth’s Attorney and an attorney appointed by Mr. Woelfl.  If those attorneys could not resolve the issue the matter would be submitted to a third party for final determination.
  
This “mediation” process is not mediation at all.  As the Supreme Court says:

Mediation is a voluntary and confidential way to resolve disputes without giving the decision-making power to someone else (like a judge). It involves sitting down with the other side in the dispute and a third-party who is neutral and impartial (the mediator). The mediator helps the parties identify the important issues in the dispute and decide how they can resolve it themselves. The mediator doesn't tell them what to do, or make a judgment about who's right and who's wrong. Control over the outcome of the case stays with the parties.

http://www.courts.state.va.us/drs/main.htm.  Here the third party would make a judgment and determine the outcome.  This process would take control of the dispute from the parties (and, in fact, from the Court).  The process is arbitration, not mediation.
The Commonwealth’s Attorney has only the authority given him by law.  Va. Const. Art. VII § 4.  There is no law that authorizes the Commonwealth’s Attorney to submit any interest of the Commonwealth to arbitration.  
Any contract beyond the authority of a public officer is void.  Deal v. Commonwealth, 224 Va. 618, 622 (1983).  “An ultra vires contract is void ab initio – ‘not voidable only, but wholly void, and of no legal effect,’ and ‘[n]o performance on either side can give the unlawful contract any validity, or be the foundation of any right of action upon it.’”  Deal supra, at 623, quoting Central Transp. Co. V. Pullman’s Car Co., 139 U.S. 24 (1891).  There can be no recovery on a contract made in violation of the law.  Camp v. Bruce, 96 Va. 521 (1926).
The settlement agreement that Woelfls seek to enforce here is ultra vires and void.  The courts cannot enforce this void agreement.
Conclusion

In at least three respects the Agreement is ultra vires and void.  The Court’s decision to enforce the Agreement as to dismissal of the present case thus is error.  The Court should reconsider its decision and deny the motion to dismiss.
Commonwealth of Virginia 

By: _____________________________

        John R. Butcher
Dated: January 6, 2002
John R. Butcher

1508 Avondale Avenue

Richmond, Virginia 23227

(804) 264-5942 

facsimile: 786-0034

JohnRButcher@mediaone.net 

Certificate
On January 6, 2002 I transmitted a copy of this pleading by facsimile to J.S. Scot Pedin at (804) 740-9132.

______________________________

John R. Butcher

� There is no time limit for the first two attorneys to agree and no process to appoint the third party if the first two cannot agree who the third shall be.  This “mediation” thus is designed solely to protect Mr. Woelfl from prosecution for violations of the Decree, not as a mechanism to resolve disputes.
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